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The Uniform Directed Trust Act

Context, content and critique

statute. So is the office of trust protector or

trust director. In 2017, the National Conference
of Commissioners on Uniform State Laws approved
the Uniform Directed Trust Act (UDTA). Let’s review
general equity doctrine that’s been governing directed
trusts and that presumably will continue to govern
them in non-UDTA jurisdictions. In addition, Tl
address how equity doctrine applicable to directed
trusts would be altered in UDTA jurisdictions."

The trust relationship is a creature of equity, not

Pre-UDTA Equity Doctrine

In the 1960s, primarily in the employee benefit space, a
non-beneficiary third party who was granted a power
to control a trustee in the performance of its investment
responsibilities was known as a trust “advisor,” an obvi-
ous misnomer in that far more was going on than the
mere rendering of investment advice.” “By the 1990s,
trust advisers had morphed into trust protectors, who
were conceived of as a means of securing the settlor’s
control over an off-shore asset protection trust. More
recently, trust protectors have become popular for all
trusts, not just the off-shore variety”® The powers of a
trust protector supersede those of the trustee.* Noted
trusts and estates attorney Alexander A. Bove, Jr., of
Bove and Langa in Boston, defines the trust protector
as a “party who has overriding discretionary powers
with respect to the trust but who is not a trustee” That
is, a trust director is a trust advisor whose powers can
extend beyond asset management to include some form
of non-judicial oversight of the trustee’s other activities.
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Scope of the trust protector’s duties. Because the
scope of a trust protector’s duties may fall somewhere
between the nonexistent (think holder of a special
non-fiduciary power of appointment (POA)) and the
broad (think full-fledged trustee),® one contemplating
serving as a trustee or a trust protector of a trust that
provides for both offices needs to be wary.” What are:
(1) the trustee’s duties, if any, to monitor the activities
of the trust protector; (2) the duties and liabilities of
the trustee protector, for example, whether he’s a fidu-
ciary; (3) the rights of the trust protector, for example,
whether he’s entitled to be compensated for his services
and indemnified for his liabilities; and (4) the tax
consequences for all concerned of the trust protector
possessing and/or exercising his authority?®

When the protector is the de facto trustee. Equity
looks to the intent (substance) of an arrangement, not
to its form. Thus, “[w]here the trustee is not able to
take any—or practically any—step in the ... [trust] ...
administration without securing protector approval,
the balance of power is so radically altered that it may
be concluded that the trustee is no more than a custodi-
an and the protector is, in reality, the trustee”

Protectors are generally fiduciaries.
Restatement (Third) of Trusts (Restatement Third) says
that: “[a]bsent some clear indication of a settlor’s con-
trary intent, powers granted to a protector ... probably
should be deemed to be held in a fiduciary capacity

., even if not strictly that of a trustee”® Bove is
generally in accord." So is the UDTA. The scholar-
ly writings of Kathleen R. Sherby, partner at Bryan
Cave in St. Louis, suggest that she’s generally not in
accord.” In any case, in a jurisdiction that endorses the
Restatement Thirds presumption of fiduciary status,
indicating a contrary intent may be easier said than
done. Take the following provision: “For the avoid-
ance of doubt, it is hereby declared that no power is
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vested in the protector in a fiduciary capacity” In a case
involving a trust with just such language, the court held
that because elsewhere, the instrument provided that
the protector shall exercise his powers for the benefit
of the beneficiaries, specifically the powers to appoint
successor trustees and protectors, he was bound by
fiduciary constraints in their exercise.”® The only pur-
pose of the exoneration language was to relieve the
protector of any fiduciary duty to consider from time to
time whether or not to exercise."*

If a protector’s authority is neither personal nor fidu-
ciary, then what, if any, are its limitations?:

At a minimum, an adviser or protector with
powers over a trust that are neither fiduciary nor
personal would not be allowed to exercise them
fraudulently and presumably would at least be
held to a good faith standard...Further, if, as typi-
cally would be the case if the power were not per-
sonal, the power had been granted to the adviser
or protector to further the settlor’s purposes in
benefitting the trust’s beneficiaries, it presumably
could not be exercised for the powerholder’s own
benefit."®

The power of a protector to appoint a successor
trustee is almost certainly a fiduciary power, absent spe-
cial facts. The UDTA, as we shall see, would seem not
to be in accord.’® One Jersey court (the Crown depen-
dency) offers a list of the duties a protector assumes in
electing to exercise such a power:

o To act in good faith and in the interests of the bene-
ficiaries as a whole;

o To reach a decision open to a reasonable appointor;

« To take into account relevant matters and only those
matters; and

 Not to act for an ulterior purpose.”

While the fiduciary protector takes on more general
liability exposure than the non-fiduciary protector, the
opposite may well be the case in one context, namely,
when it comes to personal liability for trust-related
expenses, such as attorney’s fees. One court has ordered
that a fiduciary protector, whose discretionary actions
were challenged by a trust beneficiary, be indemnified
from the trust estate for his personal litigation defense
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costs, the court suggesting that had the protector not
been a fiduciary, he, qua protector, wouldn’t have had
recourse to the trust estate.’ As the UDTA generally
deems a trust director to be a fiduciary, the commen-
tary accompanying its Section 14 should come as no
surprise:

Attorney’s fees and indemnification for a trust
director are governed by Section 6(c)(1), which
establishes a default rule that allows a trust direc-
tor to exercise ‘any further power appropriate to
the exercise or nonexercise of the director’s power
of direction. By default, therefore, a trust director

The UDTA declines to regulate
the powers of a trust director to
appoint or remove a trustee or

trust director.

has a power to incur attorney’s fees and other
expenses and to direct indemnification for them
if ‘appropriate’ to the exercise of the director’s
express powers.

The UDTA
The UDTA would govern irrevocable directed trusts.
For its purposes, a directed trust is a trust whose terms
grant a power of direction to someone other than the
trustee, such as a power over the investment, manage-
ment or distribution of trust property. That someone
is a “trust director” A non-fiduciary POA isn’t such a
power."” Background general principles of equity, how-
ever, would continue to govern whether a holder of a
particular power of direction isn't a trust director but
either a true co-trustee or the donee of a non-fiduciary
POA.** The UDTA makes no effort to regulate the crit-
ical threshold exercise of sorting out whether someone
who's been designated a trust director in the terms of
a particular trust actually is one, or whether, for that
matter, an express negation of trust director status in the
terms of a particular trust is effective.”!

The public policy that the UDTA would implement
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is that a trust director should be a fiduciary with an
affirmative duty to act.?? A breach of the trust director’s
fiduciary duty should be a breach of trust.”* A beneficia-
ry’s primary recourse for misconduct by a trust director
should be an action against the director for breach of
the director’s fiduciary duty to the beneficiary.** The
directed trustee incurs secondary liability only to the
extent of his own willful misconduct.”®

Its black letter law that neither the holder of a
non-fiduciary POA nor an agent fiduciary has an affir-
mative duty to act.*® A trustee, on the other hand, does.
Now, so would a trust director. Subject to the limitations
of his powers of direction and to legal title to the subject

The UTC and the UDTA treat veto
powers differently when it comes

to directed trustee liability.

property being in someone else, under the UDTA, the
trust director essentially possesses all the rights, duties,
obligations and liabilities of a true trustee.?”

Its been classic equity doctrine that a directed
trustee, no matter how expansive the exculpatory lan-
guage, at least owes the trust beneficiary a duty not to
knowingly participate in a breach of trust, particularly
as even a non-party to the trust relationship would owe
the beneficiary such a duty.”® The Uniform Trust Code
(UTC) seems in accord.” In the directed trust context,
however, the knowing participation standard apparent-
ly would be replaced by a willful misconduct standard.
UDTA Section 9(b) provides that a directed trustee may
not comply with the exercise of a power of direction to
the extent that by complying, the trustee would engage
in willful misconduct. Are “knowing participation in a
breach of trust” and “willful misconduct” synonymous
proscriptive standards in the directed trust context? Or,
is the willful misconduct standard more encompass-
ing? Or, is it less? Though Section 9(b) is by no means
the only place in the UDTA where the term “willful
misconduct” is employed, nowhere in the UDTA is it
defined.*

The UDTA declines to regulate the powers of a trust
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director to appoint or remove a trustee or trust direc-
tor.>! Presumably, general principles of equity would
regulate the exercise of such a power, such as the duty of
even a non-fiduciary, non-party to a trust relationship
to refrain from knowingly participating in its breach.
An appointment or removal incident to a conspiracy to
embezzle comes to mind.

Trustees subject to third-party veto would definitely
have oversight responsibilities under the UTC: “A trust-
ee who administers a trust subject to a veto power occu-
pies a position akin to that of a co-trustee and is respon-
sible for taking appropriate action if the third party’s
refusal to consent would result in a serious breach of
trust”*> The UDTA isn't in accord. It provides that “a
trustee that operates under this kind of veto or approval
power has the normal duties of a trustee regarding the
trustee’s exercise of its own powers, but has only the
duties of a directed trustee regarding the trust director’s

exercise of its power to veto or approve.”*

UDTA Traps for the Unwary

As is the case with any piece of legislation that would
tweak equity doctrine, the UDTA has its traps for the
unwary. Here are a few:

o Under the UDTA, the directed trustee is liable only
for his own “willful misconduct,” while under the
UTC, specifically Section 808(b), the trustee may
not honor a direction thats “manifestly contrary to
the terms of the trust or the [directed] trustee knows
the attempted exercise would constitute a serious
breach of a fiduciary duty that the person holding
the power owes to the beneficiaries of the trust.”

o While the UDTA is almost all about non-trustee
directors, buried in the UTC, specifically Section 12,
is some co-trustee to co-trustee direction doctrine.

o The UDTA doesnt apply to powers to hire and
fire trustees and trust directors.*® Presumably
background principles of equity will continue to
regulate those types or directions.

o The UTC and the UDTA treat veto powers different-
ly when it comes to directed trustee liability.*

What's Intended

While at the technical level, parts of the UDTA aren't
models of clarity, and its synchronization with other
trust-related codifications could be better, at the policy
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level there can be no doubt as to what’s intended. In
a jurisdiction that enacts the UDTA, a trust director
shall be a fiduciary with an affirmative duty to act; a
breach of a trust director’s fiduciary duty to the bene-
ficiaries shall be a breach of trust; a trust beneficiary’s
primary recourse for a trust director’s breach of trust
shall be an action directly against the director; and a
directed trustee shall incur secondary liability onl

to the extent of his own willful misconduct. g
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L'Fté Chat sur une Balustrade by Théophile
Steinlen sold for $4,500 at Swann Auction
Galleries” Old Master Through Modern Prints
sale in New York City on Nov. 2, 2017. A big
lover of cats, Steinlen often featured the feline
figure in his works. For many years, Steinlen
produced illustrations under a pseudonym to
avoid political problems because of the harsh
criticisms of society in his works.
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